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Heading of Judgment in MACT Case.

Before the Member, Motor Accident Claim Tribunal, Sonitpur ,

Tezpur.

Present: Sri J.M.Barman , AJS,
Member, MACI Sonitpur
Tezpur.

MAC (D) Case No 01/2020

1.

w 2
M em ber

l{rlor Acoident Ctaims Trbunal

Srrlipur, Tezpur

Md. Golam Mustafa

S/O Late. Amaluddin Sekh@ Amaluddin Bepari

Md. Usman Haruni

S/O Late. Amaluddin Sekh@ Amaluddin Bepari

Resident of-
Vill. - Moila Ali

P.O.- Sirajuli, P.S.-Dhekiajuli

Mouza - Dhekiajuli
Dist. Sonitpur, Assam

Claimants

-Versus-

Md. Nazrul Islam

S/O Ahed Ali

1.
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PA.Gtr NO: 2

l5br Accident Claims Tribunal

Eftpur, Tezpur

2.

MAC (D) CASE. No: 1/ 2O2O

CIO'N. Khan

Vill- NR Paramount High School, Bakrapara

H/No.- 4, W/No. -30, Basistha, GhY,

Dist.- KamruP, Guwahati, Assam

Present Address-

Vill,- Satbumir toP,

P.O.-Kalahbhanga

P.S.- Barpeta Road

Dist.- BarPeta, Assam

(Owner of the Vehicle No. AS-01-FC-1399)

Md. Safiqul Islam @ Safikul Islam

S/O - Kashem Ali

Vill.- Moiramara,

W/No.-3, HowlY town

P.O. - HowlY, P.S.- HowlY

Dist. - BarPeta, Assam.

(Driver of vehicle No. AS-01-FC-1399)

The New India Assurance Co. Ltd.

Barpeta Road Micro Office, Branch,

Ward no. 5, P.O. & P.S.- BarPeta Road

District- BarPeta, Assam

(Insurer of vehicle No. AS-01-FC-1399)
..Opp. Parties

3.

Date of argument : 05.07.2022

Menrben
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Menrber
lM Acrident Ctairis Tribunat

ErtltPur, TezPur

z.

MA.C (D) CASE NO: 1/ 2O2O

Judgment delivered on

APPEARANCE: 
.

Advocate for the claimant : Md' Nizam Uddin'

Advocate for the Opposite Party No'3: Mr' P'C Sarma

: 28.07.2022

1.

]UDGMENT

This claim has arisen out of a petition filed by the

claimant Md. Golam Mustafa and Md. Usman Haruni, under

section 166 of the M.V. Act, 19BB for granting compensation

of Rs.20,00,000.00 (Rupees twenty lakh) on account of

death of their mother in a motor accident occurred on

4.Og.2ol9 at Kharupetia town , near Assam oil Petrol Pump,

on NH-15.

It is contended by the claimants that on 4'09'2019 at

about 11 AM, while mother of the claimants namely Late Ful

Bhanu @ Ful BhanuKhatoon was waiting at Kharupetia town

near Assam oil Petrol Pump on the extreme left side of the

road of NH-15, the offending vehicle bearing registration

number AS-01FC-1399 ( TRUCK ) which was proceeded from

Tezpur to Guwahati in a rash and negligent manner driven by

the driver and in that process the driver suddenly lost control

ofthevehicleandknockeddownthemotherofthe
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claimants, thereby causing grievous injury to her , due to
which she died on spot. The craimants further submitted in
their craim petition that the aforesaid accident was caused
due to rash and negrigent driving of the driver of the
offending vehicle bearing registration number AS_01_FC_1399
and regarding the rash and negrigent driver, a criminar case
was registered against the driver of the offending truck
bearing Kharupetia P.S case No: 368/1g under section 27gl
304(4) of Ipc. According to the craimants, their mother prior
to her death used to earn an amount of Rs.10,000/ ( Rupees
ten thousand ) per month by doing agriculture work , and by
that amount she had maintained her famiry incruding the
present claimants. The claimants further submitted in their
claim petition that deceased at the time of her death had reft
behind her two sons/ present craimants as regar heir and
accordingry they craim an amount of Rs.20,00 ,oootl( Rupees
twenty lakhs ) as compensation of the death of their mother
in a motor accident case.

Notice was issued to opposite parties, but opposite
party No: 1 & 2 i.e. owner and driver in spite of service of
the notice, failed to appear before this tribunal, for which my
learned predecessor vide order dated 7.12.2020 and
18.11.202r had proceeded Ex-parte against op No: 1 & 2.
opposite party No: 3/ the New India Assurance co. Ltd has

3.
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contested the proceeding by filing written statement.

4. Opposite party No: 3 in their written statement took

the usual plea that the case is not maintainable in the

present form, there is no any cause of action of the instant

proceeding, the claim is bad for non discloser of the actual

material facts, claim petition is not properly signed and

verified by the claimant. Opposite party No: 3 further

submitted that although the concerned Police station i.e.

Kharupetia P.S under the provision of 158 (6) of MV Act-

1988, required to forward all the relevant documents within

30 days, but concerned Police station failed to forward the

aforesaid documents. According to Opposite party No: 3 , at

the time of alleged incident, the driver of the offending

vehicle bearing registration number AS-01FC-1399 ( truck),

had no any valid driving license and accident had occurred

due to rash and negligent driving of the offending vehicle,

hence insurance company is not liable to pay the

compensation amount. Insurance company further took the

plea in their written statement that claims amount is too

excessive, unreasonable; hence claimant is not entitled any

relief from the insurance company. Opposite party No: 3

further denied the age of the deceased, her profession and

monthly income. Although the insurance company has not

denied the fact that the offending vehicle was insured with

6oLAM MUsT^I.FA -Vs. Ituil INDIA AssUR.*.NCtr Co.LTD & oTIIERS
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them at the time of incident, but according to opposite party

N: 3, claimant has to prove the same in strict manner.

According to insurance company, as the accident was caused

due to rash and negligent driving of the driver of the

offending vehicle, hence the owner and driver are jointly and

severally liable to pay any compensation amount to the

claimant, if same is granted by the court to the claimant.

Accordingly Opposite party No:3/ insurance company prays

to dismiss the claim Petition.

5. on the basis of the pleadings of both the parties, the

following issues have been framed by my learned

predecessor for proper adjudication of the case.

\. "
IVI e tll ]r+: n-

il08 Accrlent Clatris iribrtitat

EirrritPur, TezPt:r
a)

b)

Whether deceased Ful Bhanu @ Ful Bhanu

Khatoon died in a road traffic accident on

4.09.2019 at about 11 AM that had taken place

due to negligence of the driver of the vehicle

(truck) bearing registration No: AS-01-FC-1399?

Whether the claimant is entitled to receive

compensation? if so from whom and what extent?

order to prove the case, the claimant Md. Golam

has examined himself as C.W-l, besides the eye

namely Md. Jaharuddin as C.W-2. But insurance

6. In

Mustafa

witness

GoLAM MUSTAFA -VS- NXUI INDIA ASSURANCE CO.LTD & OTIIERS
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companies have Jot adduced any

Opposite Party No.3/ the Insurance

examined the witnesses.

7. I have heard the argument advance by learned

counsels for the claimant and insurance company.

Issue No: (a): t' Whether deceased Ful Bhanu @ Ful

Bhanu Khatoon died in a RTA on 4.09.2079 at about

77 AM that had taken place due to negligence of the

driver of the vehciel (truck ) bearing registration No:

AS-O7-FC-7399?)

The claimant Md. Golam Mustafa is the son of the

deceased of the instant case, and examined himself as CW-

1 and deposed in his evidence that on the date of

occurrence ie on 4.09.20t9 at about 11 AM , his mother

namely Ful Bhanu @ Ful Bhanu Khatton was waiting at

Kharupetia town near Assam Oil petrol pump near extreme

left side of NH No:15, and at that moment the offending

vehicle, which was coming from the Tezpur side toward

Guwahati , driven by the driver in a rash and negligent

manner dashed his mother, due to which his mother died on

spot. CW-1 further deposed in his evidence that thereafter

his mother was taken Mangaldai Civil Hospital, for conducting

post-mortem and accordingly the post-mortem of his mother

was done at Mangaldai civil hospital, Darrang. According to

evidence. However,

Company duly cross-

B.

Mernher
lrtoH Amident C[aim''i Tnl:unat

EoaRPur, TezPur
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CW-1, the aforesaid accident was caused due to the rash and

negligent driving of the driver of the offending vehicle

bearing registration number AS-01-FC-1399.

9. Although the claimant is cross examined by the

opposite partyL i.e. insurance company, but could not

demolished h6A evidence on the point of rash and negligent

driving of the driver of the offending vehicle. Further, the

insurance company tried to took the plea of contributory

negligence on the part of the deceased, as accordingrto them

the aforesaid accident was caused as to the deceased tried

to cross the road, but the aforesaid plea was not prove by

adducing cogent oral evidence by the insurance company.

10. CW-2 Md. laharuddin is one of the eyewitness of the

instant accident and he deposed in his evidence that on the

date of occurrence i.e. 4.09.20t9 at about 11 AM in the

morning while he was standing near at Assam oil petrol

puffip, Kharupetia town on the NH No. 15 , along with his

mother-in-law namely Ful Bhanu @ Ful bhanu Khatun , the

offending vehicle bearing registration number AS-01-FC-

l3gg, which was coming from Tezpur side towards Guwahati,

in a rash and negligent manner, and driver of the aforesaid

truck lost its control of the vehicle, and knocked his mother-

in-law, as a result of which his mother-in-law sustained

grievous injury on the different parts of her body for which

GoLAM MUSTfi.fA -VS- T.IUW INDIA ASSURANCE CO.LTD & OTIIERS
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she had died instantly on spot. Thereafter the dead body was

taken to Mangaldai civil hospital for conducting post-mortem.

CW-2 further deposed in his evidence that the aforesaid

accident was caused due to the rash and negligent driving of

the driver of the offending vehicle bearing registration

number AS-01-FC-1399

11. No any effective cross examination was done by the

insurance company upon this witness on the point of rash

and negligence driving of the driver of the offending vehicle.

t2. It is pertinent to mention herewith, that the instant

case was proceeded Ex-parte against the owner and the

driver/ opposite party No: 1 & 2 of the offending vehicle, as

they failed to appear before this tribunal, in spite of receiving
Melm ber

hb Acoidenl Claims l'rrrunar SUmmOnS.
Eonitpur, TerPur

13. So, in that circumstances, whatever the eyewitness as

well as the claimant have deposed in their evidence

regarding rash and negligent driving of the driver of the

offending vehicle, the same are intact.

14. In the instant case the claimant side exhibited the

accident information report (Form 54) as Ext-1 and from the

. aforesaid document it reveals that the officer in charge of

Kharupetia police station registered a case against the driver

namely Md. Safikul Islam of the offending vehicle bearing

registration number AS-01-FC-t399, being Kharupetia PS

qoLAM MUSTArA -VS- NUW INDIA ASSUR.*.NCE CO.LTD & OTIIERS
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case number 368/19 under section 2791-304-A of IPC. As

post-mortem report (Ext-2) the deceased Ful Bhanu @ Ful

Bhanu Khatun expired due to injury sustained on head and

all the injury sustained by her was anti mortem and caused

by blunt force imPact.

15. It is a settle law that for the compensation for death

or injury in a motor accident case before the tribunal, the

claimant is not oblige to prove the rash and negligent driving

of the driver of the offending vehicle, as required in an

criminal offence against the driver under section 279 of IPC.

The claimant has to show preponderance of the probability

regarding the rash and negligent act of the driver of the

offending vehicle.

" "' '16. In judgment of Hon'ble Delhi High Couft in United

2OL4 (2), T.A.C. S46 (Del) it was held

where FIR is lodged, charge sheet is

documents mentioned above are sufficient

fact that the driver of the vehicle in question

causing the accident particularly when there

available from his side.

In case of Cholamandalam M.S. General

k

that in a case,

filed, then the

to establish the

was negligent in

was no defence

310, an adverse inference was drawn because the driver of

aoLAIl MUSTfirA -VS. NAUI NDIA ASSURANCE CO.LTD & OTHERS
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\d*
Ilt e rul tre r

lJbbr Accidenr Clairu l'rrbuner

Eonitpur, Tezprr

the offending vehicle had not appeared in the witness box to

corroborate his defence taken in the written statement. It

was noted that there was nothing on record to show that the

Claimant had any enmity with the driver of the offending

vehicle so as to falsely implicate him in the case.

18. In Bimla Devi and Ors. V. Himachal Road

Transpoft Corporation and Ors., (2009) 13 SC 530, the

Hon'ble Supreme Court held:

"8. ,,,,. fn a petition under Section 766 of the Act,

the Petitioners were merely to establish their case

on the touchstone of preponderance of probability

and holistic view is to be taken while dealing with

the Claim Petition under the Motor Vehicles Act.

Para 75 of the repoft is extracted hereunder :

"75, fn a situation of this nature, the Tribunal has

rightly taken a holistic view of the matter. ft was to

be borne in mind that strict proof of an accident

caused by a particular bus in a particular manner

may not be possible to be done by the Petitioners.

The Petitioners were merely to establish their case

on the touchstone of preponderance of probability.

The standard of proof beyond reasonable doubt

could not have been applied. "

GoL.A.M MUSTATA -Vs- ngW NDLft. A.SSURANCE CO.LTD & OTIIEBS
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19. In the instant proceeding also, registering a case by

officer in charge of Kharupetia police station against the

driver of the offending vehicle under section 2791304-A of

IPC, itself prima-facie establish that at the relevant time of

accident the driver of the offending vehicle bearing

registration number AS-01-FC-1399 ( truck ) had drove the

vehicle in a rash and negligent manner due to which the

accident was occurred and consequence of that accident,

mother of the claimants namely Ful Bhanu @ Ful" Bhanu

Khatun had received severe injury on her person t

particularly on her head due to which she died instantly on

spot. As I discuss earlier, as per post -mortem report of the

deceased, she died instantly for the injury sustained by her

on her head. From the evidence of the claimant side it is

already proved that due to rash and negligent driving of the

driver the offending vehicle aforesaid accident was caused,

consequence of which deceased died on spot.

20. Hence it is proved that on the date of occurrence the

driver of the offending vehicle bearing registration number

AS-01-FC-1399 (truck) had drove same in a rash and

negligent manner due to which the accident occurred and on

the impact of the accident the deceased Ful Bhanu @ Ful

Bhanu Khatun died on the spot of the accident instantly.

qoLAM MUST.IrA -VS- r.leW NDIfi. *sSUnnr,rCE CO.LTD & OTHERS



PAGENO:13

2L. Accordingly issue number (a)

and in favour of the claimant.

Id^&.i (D) cAsE Nro: l,/ sozo

is decided in affirmative

Mem trer
lldr Aooident Clainx Tribunar

6oritpur, Teepur

Issue No: (b) :(Whether the claimant is entitled to
receive compensation? if so from whom and what
extent?

22. In the instant case, my learned predecessor has not

framed any specific issue, whether at the relevant time of

accident, the offending vehicle was covered with insurance

policy? Hence let me see, whether at the relevant time of

accident, the offending vehicle was covered with insurance

policyf

23. In the instant case, although the owner and driver of

the offending vehicle had received notices from this tribunal,

but both of them had failed to appear before this tribunal, for

which my learned predecessor had proceeded Ex-parte

against both of them.

24. On the other hand, insurance company has not denied

the fact of having insurance policy of the offending vehicle

under them.

25. The claimant side has exhibited the Accident

information report ( From No: 54 ) as Ext-l, and from

perusal of Ext-1 , it reveals that offending vehicle bearing

registration number AS-01-FC-1399 (truck), had valid

qoLAM MUSTAFA -Vs- mW INDIA ASSUBANcE co.LTD & oTHERs
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insurance coverage under the New India Assurance Co. Ltd,

being policy No: 53030631180100001194 and same was

valid up to 25.01 .2020. From the Ext-l, it is also clear that

the aforesaid accident was caused on 4.09.20t9 , hence it

can be said that on the date of the accident i.e. 4.09.20t9,

the offending vehicle bearing registration number AS-01-FC-

1399 (truck) was duly insured with the New India Assurance

Co Ltd, Barpeta, Assam.

26. Accordingly, I hold that at the relevant time of accident

the offending vehicle bearing registration number AS-01-FC-

1399 (truck) has valid insurance coverage under the New

India Assurance company Ltd of Barpeta road

branch/Opposite Party No:3 .

27. As discuss earlier in issue No: (a), it is already decided

that due to the rash and negligent driving of the driver of the

offending Vehicle, the accident occurred, consequence of

which Ful Bhanu @ Ful bhanu Khaton had sustained grievous

injury on her head and she died instantly. It is also already

proved that the offending vehicle bearing registration number

AS-01-FC-1399 (truck) has valid insurance policy coverage

under New India Assurance Company Ltd, Barpeta Road

Branch. Even the insurance company could not deny the fact

that the vehicle bearing registration number AS-01-FC-1399

(truck) has no any insurance coverage under them on the

6ot*M MUSTAFA -VS. NgW INDIA ASSURANCE CO.LTD & OTIIENS
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date of accident and hence the aforesaid insurance company/

opposite party No: 3 is liable to pay the compensation for

the death of the mother of the claimants in the aforesaid

road traffic accident.

28. In the instant case, the claimants who are sons of the

deceased have submitted that their mother used to earn an

amount of Rs. 10,000/ (Rupees ten thousand) from

agricultural work. Learned counsel appearing on behalf of the

insurance company during argument has submitted that

claimant side failed to prove the monthly income of the

deceased.

29. CW-1 Md. Golam Mustafa while deposing his evidence

before this tribunal, has deposed that his mother used to

earn an amount of Rs. 10,000/ (Rupees ten thousand), but

he failed elaborate how his mother used to earn an amount

of Rs.10,000/ from doing agricultural work. Merely deposing

an amount is not suffice to prove the income of the

deceased, unless and until same is prove by the claimant

with cogent oral as well as documentary evidence. Hence

claimant side failed to prove the fact that their mother

monthly earned an amount of Rs.10,000/ per month. As the

claimant side failed to prove the monthly income of the

deceased, I therefore hold the notional income i.e. Rs.5,000/

GoLJhM MUSTAFA -VS- nuW INDTA. ASSURANCE CO.LTD & OTIII,RS
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( Rupees five thousand ) per month as a monthly income of

the deceased.

30. The claimalts in their claim petition stated that at the
o?

time of death-jtheir mother, she was aged about 50 years.

Although the claimants have mentioned the age of their

mother as 50 years in the claim petition, but they have not

file any age related document of their mother. In the post-

mortem report, the age of the deceased is mention as 50

years. Hence on the basis of the post-mortem repbrt it is

held that at the time of accident the deceased was 50 years

old.

31. Learned counsel appearing on behalf of the insurance

company during argument submitted that both the sons of

the deceased, i.e. the present claimants are major at the

relevant time of death of their mother due to the accident,

and hence they are not dependent on the earning of their

mother.

32. Now the question is whether both the claimants being

major sons of the deceased can be hold as dependent on the

earning of their deceased mother?

33. Recently Hon'ble Supreme Court of India in the case of

National Insurance Co. Ltd. v. Birender & Ors, [(2020)

11 SCC 3561 on this aspect held as follows:

GoLJtM IT{USTAr,.* -VS. TTUUT INDIA ASSUR^E.NCE CO.LTD & OTI{ERS
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"The legal representatives of the deceased coutd
move application for compensation by virtue of clause

(c) of Section 766(7). The major married son who is
also earning and not fully dependent on the
deceased, would be still covered by the expression

"legal representative" of the deceased. This Court in
Manjuri Bera [Manjuri Bera v. Oriental fnsurance Co.

Ltd.l (2007) 70 SCC 643J had expounded that liabitity
to pay compensation under the Act does not cease

because of absence of dependency of the legat

representative concerned, Notably, the expression

"legal representative" has not been defined in the A
ct. fn Manjuri Bera [Manjuri Bera v. Oriental
fnsurance Co. Ltd.l (2007) 70 SCC 64gJ , the Court
observed thus:

"9. fn terms of clause (c) of sub-section (l) of Section

766 of the Act in case of death, all or any of the legal
MAC Case No. 49 of 2076 Page ll of 2I
representatives of the deceased become entitled to
compensation and any such legal representative can

file a claim petition. The proviso to said sub-section

makes the position clear that where all the legal
representatives had not joined, then application can

be made on behalf of the legal representatives of the

Mernber
lSts Accident Claims Trf-.unat

Sotitpur, Tezpur
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)d"
h{ nen t''c r

ilftfttn' Aocu.l*rl Claims Trrbun at

t<rritPur, TeiPur

deceased by impteading those legal representatives

as respondents. Therefore, the High court was

justified in its view [Maniuri Bera v. Oriental

rnsurance co, Ltd,, 2003 scc online cal 523 : (2004)

2 CHN 37OJ that the appettant could maintain a claim

petition in terms of Section 766 of the Act'

70, ,,, The Tribunat has a duty to make an awar+

determine the amount of compensation which is iust
and proper and specify the person or perions to

whom such compensation would be paid. The latter

part relates to the entittement of compensation by a

person who claims for the same,

to Section 2(11) CPC, "legal

means a person who in law

estate of a deceased Person, and

includes any person who intermeddles with the

estate of the deceased and where a party sues or is

sued in a representative character the person on

whom the estate devolves on the death of the party

so suing or sued. Almost in similar terms is the

definition of tegat representative under the

Arbitration and concitiation Act, 7996 i,e. under

Section 2(1)(g).

qoLAM MUSTATA _VS- NgW NDTA ASSURANCE CO.LTD & OTIIERS
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72. As observed by this Court in Custodian of
Branches of Banco National Ultramarino v. Nalini Bai

Naique [Custodian of Branches of Banco National

Ultramarino v. Nalini Bai Naiguel 7989 Supp (2) SCC

275J the definition contained in Section 2(11) CPC is

inclusive in character and its scope is wide, it is not
confined to legal heirs only. fnstuad it stipulates that
a person who may or may not be legal heir competent

to inherit the proper$ of the deceased can represent

the estate of the deceased person. ft includes heirs as

well as persons who represent the estate even

without title either as executors or administrators in
possession of the estate of the deceased. All such

persons would be covered by the expression "legal

representative", As obserued in Gujarat SRTC v,

Ramanbhai Prabhatbhai [Gujarat SRTC v. Ramanbhai

Prabhatbhai, (1987) 3 SCC 234J a legal

representative is one who suffers on account of death

of a person due to a motor vehicle accident and need

not necessarily be a wife, husband, parent and child."

73. fn para 75 of Manjuri Bera [Manjuri Bera v.

Oriental fnsurance Co. Ltd,l (2007) 70 SCC 643 :
(2008) 7 SCC (Cri) 585J , while adverting to the
provisions of Section 74O of the Act, the Court

qolilu MUsTArA. -Vs. nuW NDt*' fi.sSUBA.Nctr co.LTD & oTIIERS
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Memher
hfr mcieent Claims 'l-ribunat
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obserued that even if there is no loss of dependency,

the ctaimantl if he was a legat representative, will be

entitled to compensation, In the concurring iudgment

of S,H. Kapadia, J., as his Lordship then wasl it is

observed that there is distinction between "right to

appty for compensation" and "entitlement to

compensationo, The compensation constitutes part of

the estate of the deceased, As a result' the legal

representative of the deceased would inherit the

estate, Indeed, in that case, the Court was dealing

with the case of a married daughter of the deceased

and the efficacy of section 740 of the Act;

Nevertheless, the principle underlying the exposition

in this decision would clearly come to the aid of

Respondents 7 and 2 (claimants) even though they

are major sons of the deceased and also earning,

74. It is thus settled by now that the legal

representatives of the deceased have a right to apply

for compensation. Having said that, it must

necessarity fottow that even the maior married and

earning sons of the deceased being legal

representatives have a right to apply for

compensation and it woutd be the bounden duty of

the Tribunal to consider the application irrespective
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of the fact whether the legal representative

concerned was fully dependent on the deceased and
not to limit the claim towards conventional heads

only. "

35. In the instant the both the claimant r#sons of the

deceased are major at the relevant time of accident of their

mother and as per version of the Cw-1 (son of the deceased)

, they are dependent on the earning of their nrother.

Opposite party also failed to show that both the sons of the

claimants engaged themselves and have been earning.

Hence, in the light of the Judgment of the Hon'ble Apex

Court, in my considered opinion, both the claimants being

" " sons of the deceased are dependents on their mother and

hence they entitle the compensation for the death of their

mother in a motor accident. Situated thus, the argument of

learned counsel for the Insurance Company cannot be

accepted.

36. Although, the claimant failed to prove that their mother

had earn an amount of Rs.10,000/ per month from

agriculture work, but considering the year of the accident,

notional income of the deceased can be fixed at Rs.5,000/

per month.
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37. Hon'ble Apex Court National insurance Comoany

Limited - versus PranaySethi& others. Speci al Leave

Petition [Civil] No. 25590 of 20l4decided on

3LltOl2OL7, the Hon'ble Supreme Court in its judgment

has held in Para No-61 as follows:

" PARA NO-61:In view of the aforesaid analysis, we

proceed to record our conclusions:

The two - Judge Bench in Santosh Devi should

have been well advised to refer the matter to a

larger Bench as it was taking a different view

than what has been stated in SarlaVerma, a

judgment by a coordinate Bench. ft is because a

coordinate bench of the same strength cannot

take a contrary view than what has been held by

a nother coordinate bench.

As Rajesh has not taken note of the decision in

ReshmaKumari, which was delivered at earlier

point of time, the decision in Rajesh is not a
binding precedent.

While determining the income and addition of 5O

o/o of actual salary to the income of the deceased

towards future prospects, where the deceased

had a permanent job and was below the age of

i)

W
Member

bb Acctdent Clainrs Tribunat

SorritPur, TezPur

ii)

iii)
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4O years should be made, The addition should be

3oo/o, if the age of the deceased was between 4O

to 5O years. fn case the deceased was between

the ages of 5O to 6O yearsl the addition should
be 75o/o. Actual salary should be read as actual
salary less tax.

fn case the disease was self-employed or on a
fixed salary, an edition of 4oo/o of the esbblish
income should be warrant where the deceased

was below the age of 4O years, An addition of
25o/o where the deceased was between the age

of 4O to 5O years and 7oo/o where the deceased

was between the age of 5O to 6O years should be

regarded as the necessary method of
computation, The establish income means the

income minus the tax component,

For determination of multiplicand, the deduction

for personal and living expenses the tribunals

and the courts shall be guided by paragraph 3O

to 32 of SarlaVerma which we have reproduced

hereinbefore.

The selection of multiplier shall be as indicated

in the Table in SailaVerma read with paragraph

42 of that judgment.

iv)

\d
D/Eem trer

llotg Aer,rdent Ctaims 
'l'nbunat

$onitPur, TezPur

v)

vi)
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vii) The age of the deceased should be the basis for

applying the m ultiPlier.

viii) Reasonable figures on conventional heads,

namelh loss of estate, loss of consortium and

funeral expenses should be Rs. 15/OOO/ - ; Rs'

4OTOOO/ - and Rs. l5rOOO/ - respectively, The

aforesaid amounts should be enhanced at the

rate of 70o/o in every three Years.

38. In the spirit of the aforesaid judgment passed by the

Hon'ble Apex Court, as the age of the deceased was 50 years

at the time of death , lOo/o of the income for future prospects

should be assessed, then the monthly income would comes

to Rs. 5500/- (Rupees five thousand and five hundred ) only

( lOo/o of Rs. 5000/ = Rs. 500+ Rs.5000=Rs' 5500/ )

Accordingly, the annual income of the deceased is assessed

at Rs. 5500/- x tZ = Rs. 66,000/- (Rupees sixty -six

thousand ) only per annum. The deceased at the time of

death left behind her two sons as dependants. Hence as per

the guideline in Sarla Barma case , tl3 of the annual income

of the deceased has to be deducted as personal and living

expenses of the deceased. , then an amount of (Rs.66,

000.00 X U3 =Rs. 22,000/) Rs. 22,0001( Rupees twenty

two thousand ) only comes to be personal and living

expenses of the deceased, then the annual loss of
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dependency is found to be (Rs. 66,000 - Rs. 22,0001) = Rs.

44,OOO:-( Rupees forty four thousand ) . As the deceased

died at the age of 50 years hence as per guidelines given by

the Hon'ble Apex Court in the landmark case of Sarala

Verma& another - versus - Delhi Transport Corporation &

others, 2009 (2) TAC 677 (SC), the appropriate multiplier to

be chosen for ascertaining the total loss of dependency is 13'

39. Now multiplying, the annual loss of dependency is of

Rs. 44,000/ x 13 = Rs.5,72,000/- (Rupees five lakh, seventy

two thousand ) onty Besides, the loss of dependency,

claimants are entitled to compensation towards funeral

expenses, loss of consortium and loss of estate.

;rl,r;n{Q. Accordingly as per guideline of the aforesaid

judgment, the claimant is entitled to get an amount of Rs'

15,000/- (Rupees Fifteen Thousand) on the head of funeral

expenses; Rs. 40,000/- (Rupees Forty Thousand) towards

loss of consortium and Rs. 15,000/- (Rupees Fifteen

Thousand) towards loss of estate. Accordingly the claimant

is found entitled to get the following amount as

compensation:

PecuniarY loss of the claimant

Rs.5,72,000.00
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ORDER

In result, the craim petition fired by the craimants is
allowed. As the offending truck bearing registration No. AS_
01-FC-1399 at the relevant time of incident, was duly
insured with opposite party No:3/ the New India Assurance
Co. Ltd, Barpeta Road , hence they are directed to make the
payment of Rs.6,42,0001 ( Rupees six rakhs, forty two
thousand ) onry to both the craimants i.e. sons of the
deceased in equar share i.e. Rs.3,21,000/ ( Rupees three
lakhs, twenty one thousand ) each with interest thereon @
60/o per annum, from the date of filing of the affidavital
evidence , i.€., L9.02.22 and opposite party No:3 is directed

Head of funeral

expenses

Rs. 15,000.00

Loss of

Consortium

(parental )

Rs. 40,000.00

Loss of Estate Rs. 15,000.00

Total = Rs.6,42,O00 two
thousand ) only
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to deposit the aforesaid amount into the Bank Account of

the MACI Sonitpur, Tezpur, in compliance to the guideline

laid down by Hon'ble Apex Court in Bajaj Allianz General

Insurance Company -vs- Union of India & others { Civil No:

(s) 5341 2O2Oj through RTGS or NEFT for transfer of the

same to the claimants in their accounts within one month

from the date of receipt of the order of this tribunal , failing

which, they shall be liable to pay future interest at the rate of

Bo/o from today till its realization of the compensation

amount.

42. Furnish a free copy of this judgment to claimants

and oP No. 1 as provided uis 168(2) M V Act within 7

(seven) days from the date of judgment.

43. Given under my hand and seal of this court on

this 28th day of July , 2022, at Sonitpur, Tezpur

Dictated and corrected bY me

pur
irlotor A Trhrnd

I

MEM UT
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